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ARIZONA STATE BOARD OF PHARMACY
4425 W, Olive Avenue, Suite 140
Glendale, Arizona 85302
623-463-2727

IN THE MATTER OF :
FINDINGS OF FACT,
MARYVIN FEIN, R.Ph. CONCILUSIONS OF LAW

AND ORDER NO. 06-0010-PHR
Holder of Pharmacist License No. 14591
For the Practice of Pharmacy

In the State of Arizona

Respondent.

On May 25, 2006 the Arizona State Board of Pharmacy (“Board”) considered the State’s Motion to
Deem Allegations Admitted at the Arizona State Board of Pharmacy Offices, 4425 W. Olive Avenue, Suite 140,
Glendale, Arizona. Stephen A. Wolf, Assistant Attorney General, appeared on behalf of the State. Respondent
appeared on his own behalf. The Board was represented by Assistant Attorney General Christine Cassetta, with
the Solicitor General’s Section of the Attorney General’s Office.

On May 25, 2006 the Board granted the State’s Motion to Deem Allegations Admitted. Based uwpon
ARS. § 32-1927.01(05 and the Complaint and Notice of Hearing No. 06-10-PHR filed in this matter, the
Board issues the following Findings of Fact and Conclusions of Law, and Order revoking Respondent’s license.

FINDINGS OF FACT

1. The Arizona State Board of Pharmacy (“Board”) has the authority to regulate and control the
practice of pharmacy in the State of Arizona. A.R.S. §32-1904. The Board also has the authority to impose
disciplinary sanctions against the holders of pharmacist licenses for violations of the Pharmacy Act. AR.S. §§
32-1901 to 1996.

2, Marvin Fein, R. Ph. (“Respondent™) holds Board issued pharmacist license No. 14591.
3. On September 10, 2005 Respondent was employed as a staff pharmacist for Costco Pharmacy

#465 (“Pharmacy”) located in Phoenix, Arizona.
4. That day, two employees told store administrators that Respondent had taken and concealed

prescription drugs in his pocket.
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5. When store administrators confronted Respondent about the employees’ allegations,

Respondent admitted that he had taken various prescription drugs during the day and placed them in a plastic
bag in his pocket. He surrendered the plastic bag full of prescription drugs to store administrators.

6. Respondent prepared and signed a hand-written statement listing the prescription drugs that he
took and explaining why he took them. The 184 stolen tablets included the following drugs: 15 units of Ambien
Smg, a schedule IV controlled substance drug; Glipizide 2.5mg, Inderal 80mg, Lotrel 5/20mg, Metformin
500mg, Niaspan 500mg, Pravacol 20mg, Quinipril 40mg, Ranitidine 300mg, Synthroid 112meg, Toprel 100mg,
all of which are prescription-only drugs. Respondent explained that he could not pay for the drugs and took
them for his wife’s use.

7. Store administrators reported the incident to the Phoenix Police Department. Police officers
investigated the incident, took control of the 184 stolen tablets and recommended that Respondent be charged
with unlawful acquisition and possession of prescription-only drugs in violation of A.R.S. § 13-2406(A)(1) and
shoplifting in violation of A.R.S. 13-1805(A)(1), pending store administrators’ determination of the value of the
stc;len drugs.

8. On September 12, 2005 store administrators informed Board staff that Respondent had been
caught stealing controlled substance and prescription-only drugs from the pharmacy. Store administrators
inéluded Respondent’s handwritten statement listing the drugs that he stole. Store administrators later reported
to fhe Police Department that the value of the stolen drugs was less than $250.

9, On October 17, 2005 a Phoenix City Prosecutor indicted Respondent for theft, a class 1
misdemeanor offense. A.R.S. § 13-1802(A)(1), (E).

10, On January 25, 2006 Respondent appeared before the Board for a conference about allegations
of stealing controlled substance and prescription-only drugs from the Pharmacy.

11. At the conference, Respondent admitted to the Board that he had obtained controlled substance
and prescription-only drugs from the Pharmacy and that he did not have a valid prescription for those drugs. He

also admitted that he did not pay for those drugs.
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12. At the conference, Respondent falsely and misleadingly told Board members that he voluntarily

reported his theft of the drugs to store administrators and returned the drugs to them.

13. On February 1, 2006 Respondent pled guilty to one count of theft, a class 1 misdemeanor

offense. A.R.S. § 13-1802(A)(1), (E). He was placed on probation for one year and fined $250.
Previous Disciplinary Actions Against Respondent.

14, In determining appropriate disciplinary action, the Board shall consider all previous non-
disciplinary and disciplinary actions against a licensee. A.R.S. § 32-1927(R}.

15. On August 17, 1988 Respondent entered into a consent agreement with the Illinois Department
of Professional Regulation. In that consent agreement, Respondent admitted that, between January 1986 and
July 1987 when he was the owner and pharmacist-in-charge of an Illinois-licensed pharmacy, he “repeatedly
dispensed controlled substances without the authorization of a physician” and “systematically altered
prescriptions to give the false appearance that physician authorization had been received and that he had refilled
préscriptions pursuant to those purported authorizations.”

16. As a result of that consent agreement, the Illinois Department revoked Respondent’s pharmacy
and controlled substance licenses and suspended his pharmacist’s license for at least three years.

17. The Illinois Department reinstated Respondent’s pharmacist’s license in 1997.

18. The Arizona Board granted Respondent a pharmacist’s license by reciprocity in June 2004.

CONCLUSIONS OF LAW
1. The Board possesses jurisdiction over the subject matter and over Respondent. A.R.S. § 32-
1901 et seq.
| 2. The Board may discipline a pharmacist who has engaged in unprofessional conduct. A.R.S.
§ 32-1927(A)(1).
3. The conduct and circumstances described above constitute unprofessional conduct pursuant to

AR.S. § 32-1901.01(B)(11) (“Knowingly dispensing a drug without a valid prescription order as required
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pursuant to AR.S. § 32-1968(A)”). A person who violates A.R.S. § 32-1091 et seq. with the intent to defraud

or mislead is guilty of a class 5 felony. A.R.S. § 32-1996(A)(2).

4. The conduct and circumstances described above constitute unprofessional conduct pursuant to
AR.S. § 32-1901.01(B)(8) (“Committing a felony, whether or not involving moral turpitude, or a2 misdemeanor
involving moral turpitude or any drug related offense. In either case, conviction by a court of competent
jufisdiction or a plea of no contest is conclusive evidence of the commission.”

5. A person may not knowingly acquire or possess a prescription-only drug unless the person
obtains the prescription-only drug pursuant to a valid prescription of a licensed prescriber. A.R.S. § 13-
3406(A)(1). Such illegal acquisition or possession of a prescription-only drug is a class 1 misdemeanor. A.R.S.
§ 13-3406(B)(1). “The sale or dispensing or prescribing of narcotic drugs, except for medicinal use and under
strict surveillance, [involves] moral turpitude.” Du Vall v. Board of Medical Examiners of Arizona, 49 Ariz.
329,337, 66 P.2d 1026, 1030 (1939).

6. A person commits theft if, without lawful authority, the person knowingly controls another
person’s property with the intent to deprive that other person of such property. A.R.S. § 13-1802(A)(1). Theft
of property or services with a value of less than $250 is a class 1 misdemeanor. A.R.S. § 13-3406(E). Theft is a
crime of moral turpitude. Du Vall, 49 Ariz. at 339, 66 P.2d at 1031; State v. Superior Court of Pima County,
121 Ariz. 174, 175-76, 589 P.2d 48, 49-50 (App. 1978) (shoplifting involves moral turpitude and bears a close
relationship to the common law crime of larceny).

7. The conduct and circumstances described above constitute unprofessional conduct pursuant to
A.R.S. § 32-1901.01(B)(18) (“Providing false or misleading information or omitting material information in

any communication to the board or the board’s employee’s or agents.”).

ORDER
In view of the above Findings of Fact and Conclusions of Law, the Board issues the following Order:

Pharmacist license No. 14591 issued to Marvin Fein is revoked. A.R.S. § 32-1927(A)(1).
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RIGHT TO PETITION FOR REHEARING OR REVIEW

Respondent is hereby notified of the right to petition for a rehearing or review by filing a petition with
the Board’s Executive Director within thirty (30) days after service of this Order. A.R.S. § 41-1092.09. The
petition must set forth legally sufficient reasons for granting a rehearing. A.C.C. R4-23-128. Service of this
order is effective five (5) days after date of mailing,

If a motion for rehearing is not filed, the Board’s Order becomes effective thirty-five (35) days after it
is mailed to Respondent.

Respondent is further notified that the filing of a motion for rehearing is required to preserve any rights
of appeal to the Superior Court.

DATED this 6th day of June 2006.

ARIZONA STATE BOARD OF PHARMACY

Hal Wand, R.Ph.
Executive Director

COPIES mailed this 6th day of June 2006, by
Certified Mail Receipt No. 100S™- 1820 .0002 - BOBO. 2 RS
to:

Marvin Fein
20816 N. Canyon Whisper Drive
Surprise, AZ 85387

COPIES of the foregoing mailed this 6th day of June
2006, to:

Montgomery Lee

Assistant Attorney General

1275 W. Washington, LES Section
Phoenix, AZ 85007

CERT. M #

0051020 - 0002 . oBO - 272
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